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Durable Powers of Attorney Receive a Makeover
Lisa A. Shearman, Esquire

On July 2, 2014, Governor Corbett enacted 
legislation which amends the laws governing 
durable powers of attorney (20 Pa.C.S.A. 

§5601 et seq.) Many of these changes are intended 
to relieve third party liability concerns that erupted 
after the 2010 case of Vine v. Commonwealth, State 
Employee’s Retirement Board in which the Supreme 
Court refused to grant immunity to a retirement 
plan administrator for relying on a power of attorney 
that later was determined to be invalid. These new 
amendments insulate financial institutions and 
other third parties from liability when they rely on 
a power of attorney which appears facially valid. 
It also permits third parties to request certain 
additional information before honoring a power of 

attorney and the power to refuse a power of attorney 
if there are reasonable concerns regarding its validity. 
These changes become effective immediately and 
have some retroactive effect. 
 Additional revisions will become effective on 
January 1, 2015. One of those changes is the list of 
an Agent’s duties. The new law will require an agent 
to act in good faith, according to the principal’s 
reasonable expectations and within the scope of 
authority granted under the power of attorney. 
Additional agent responsibilities include:
n Keeping records of receipts, disbursements and 

transactions made on behalf of the principal.
n Making attempts to preserve the principal’s estate.
n Cooperating with other agents for health care.

n Keeping a principal’s funds separate from the 
agent’s funds, unless the funds were not separate 
as of the date of the power of attorney or unless the 
agent is the principal’s spouse.

 In return, as long as an agent acts in good faith, 
the agent is protected from liability.
 The new amendments also tighten some 
powers and rework other sections that have been 
subject to abuse. Particularly, certain “hot powers” 
must be expressly stated in a power of attorney. 
These powers include the power to:
n Create, amend, revoke or terminate a life- 

time trust.
n Make a gift.
n Create or change rights of survivorship.
n Create or change a beneficiary designation, such 

as life insurance designations or retirement plan 
designations.

n Delegate authority granted under the power of 
attorney.

n Waive the principal’s right to be a beneficiary of 
a joint and survivor annuity, including a survivor 
benefit under a retirement plan.

n Exercise fiduciary powers that the principal has 
authority to delegate, possibly as a trustee.

n Disclaim property, including a power of 
appointment.

 One of these powers, which has been redefined 
in the past, again is the subject of amendment in this 
new legislation. The power to make gifts received 
a complete transformation. As indicated above, the 
power to gift is now an express power that must be 
specifically stated (rather than just referenced under 
the statute). All gifts to each donee are limited to 
$14,000 a year (or the then current annual gift 
tax exclusion amount). If the spouse consents to 
splitting gifts, that amount can be doubled. In 
all cases, gifts must be made consistent with the 
principal’s objectives or in the principal’s best 
interest, which may include eligibility for a benefit, 
program or assistance under a statute or regulation 
(such as Medicaid and other government provided 
benefits). If the appointed agent is not related to the 
principal, the agent shall be further limited from 
creating an interest in the principal’s property (by 
gift, right of survivorship, beneficiary designation, 
disclaimer or otherwise) which benefits the agent 
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A LITIGIOUS SOCIETY
Steven H. Lupin, Esquire

 Former Supreme Court Justice Lewis Powell, Jr. in 1973 stated that “We have created here in 
America the most litigious society in the history of mankind.” Although no one likes to be sued, litigation 
is a fact of life in the United States. What follows are some quick suggested steps to take if you have 
been sued:

 Contact Your Attorney First. 
Supply him or her with all relevant documents, including any applicable insurance policies. The amount 
of time you have to file an answer or other responsive pleading varies by jurisdiction. Moreover, there 
is a very strict rule of 30 days in which to remove a state suit to federal court.

 Notify Your Insurance Carrier and Evaluate Insurance Coverage Issues. 
Even if you are in doubt, you should notify your insurance carrier immediately because many policies 
will deny coverage if there is a failure, or even a delay, in notifying the insurance company. In addition, 
at a minimum, the insurance company may provide you with a defense under a reservation of rights.

 Gather Materials. 
If this is a business litigation matter, act quickly to gather materials, but do not conduct an 
in-house investigation. You should pull together all documents, emails, computer files, paper files, 
and electronically-stored information available. Do not interview witnesses or conduct an internal 
investigation unless advised by counsel. Such conduct may serve to make you, or the investigator, into 
a witness or may be perceived as tampering with witnesses. Also, at worse, you may also generate new 
evidence (e.g. interview notes).

 Person in Charge. 
Again, in business litigation, one person should be in charge of all communications regarding the 
litigation. Instruct all nonparty employees that any inquiry from lawyers, or the press, should be 
referred to the officer in charge. Similarly, all former employees who are management level (or if the 
statements could be construed as binding admissions) should not speak with opposing counsel until 
cleared with your attorneys. Remind all current and former employees that discussion of matters 
relating to the litigation can waive important privileges of confidentiality.

 Institute a Litigation Hold. 
Again in the business context, once you have been sued, or if you should know that you are going 
to be sued, it is impermissible to destroy, eliminate or alter potential evidence or things that may 
lead to potential evidence. This includes the obvious category of documents and correspondence, but 
it also extends to the not-so-obvious emails, hard drives, audio or video recordings, text messages, 
social media, or other electronically stored information. Among the things not to do in the event of 
litigation is to try to destroy the evidence trail, either before or after you actually get sued.

 Hopefully, this will serve as a primer for you in the event that you are sued. For further 
information, feel free to contact any of our litigation attorneys at Hamburg, Rubin, Mullin, Maxwell 
& Lupin.

or someone the agent has a legal obligation to 
support, without express authority to do so. Of 
course, these protections can be overridden and 
expressly expanded; or, more narrowly limited 
protections can be added. 
 Other changes to the statute include how 
powers of attorney are signed and witnessed, 
revisions to the notice language and agent consents 
and the recognition of powers of attorney executed 
in other states. 
 Most of these changes do not take effect until 
January 1, 2015. Any power of attorney entered 
into prior to that date remains effective, but the 
powers of the agent may be modified to the extent 
the power of attorney does not contain the express 
language or powers that will be required under the 
new amendments.
 How do these new amendments affect 
you? With any change in law, it is important to 
review your current documents to assure they 
will sufficiently work when you need them to do 
so. Many of the changes contained in this new 
legislation are already contained in the powers of 
attorney our firm has been using. However, as a 
general rule, any document that is older than 5 
years, should be reviewed. In addition to changes 
in the law, circumstances may also have changed 
and the agent you appointed 5 or more years ago, 
may now not be the best person to act. Any powers 
of attorney that were entered into over 15 years ago 
are missing vital powers and notices and may be 
refused by banks, financial institutions and other 
third parties and should be replaced (if possible).
 If you have questions or concerns regarding 
your powers of attorney, you can contact any 
member of our Estates Department. We can 
review your current powers of attorney (as well 
as your other estate planning documents) and 
determine whether they will need updating. 
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Three HRMM&L Attorneys 
Selected for Inclusion in 

2015 Best Lawyers in America
We are also pleased to announce that three of our 
attorneys were recently selected by their peers for 
inclusion in The Best Lawyers in America 2015  
(Copyright 2015 by Woodward/White, Inc. of Aiken SC).  
Steven H. Lupin was selected in the area of 
Commercial Litigation, and J. Edmund Mullin 
and Carl N. Weiner were selected in the area of 
Land Use and Zoning  Law.
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In addition to our Super Lawyers list, we are pleased 
to announce that two of our lawyers were named to 
the 2014 Pennsylvania Rising Stars list:
 John J. Iannozzi in the area of Land Use/Zoning
 William G. Roark in the area of Environmental 
Litigation

h
Tim Briggs was recently honored to be selected to 
participate in the Economy League of Greater Phila-
delphia’s 2014 Leadership Exchange to Boston. This 
is a unique opportunity to forge new connections with 
leaders from across the region while being immersed 
in experience and ideas in Boston.

h
Steven A. Hann  was a speaker at the Pennsylvania 
Bar Institute’s Environmental Law Forum on April 11, 
2014. The topic of his session was Municipalities and 
Clean Water Act – CSOs and SSOs. Steve represents 
numerous municipal entities in both the solicitor 
and special counsel capacity and is the East Region 
Solicitor for the Pennsylvania Municipal Authorities  
Association. In addition, Steven Hann was on the 
panel for a PMAA webinar entitled “Overview of  
Water Termination Laws: Which Law Applied  
Depending on Type of Customer, Type of Service  
(water/sewer)” on April 9, 2014.

h

Attorneys  
Bernadette A. Kearney,  

Paul G. Mullin and

John J. Iannozzi 
Elected to Partnership

The law firm of Hamburg, Rubin,  

Mullin, Maxwell & Lupin  

is pleased to announce that  

attorneys (as shown in photo)  

Paul Mullin, Bernadette Kearney,  

and John Iannozzi were elected to  

partnership in the firm in April, 2014.

PRIVACY & SOCIAL MEDIA  An Evolving Area of the Law
Nathan M. Murawsky, Esquire

 Perhaps the only consistency amongst courts 
throughout the country is that your “public” 
profile, pictures, and postings, are all fair game in 
the courtroom.  Once you have put it out to other 
people, it is open for examination and use as any 
party sees fit.  We’ve all seen the impact that one 
improper or ill-advised posting has upon the careers 
of politicians, professional athletes and celebrities.
 However, to truly understand the significance 
of social media in the legal arena, it is important 
to realize that an absolute right to privacy does 
not exist. Nearly all social media websites have 
disclaimers specifically stating that no matter 
what options you select they in no way guarantee 
or protect your right to privacy. But the question 
for our clients is when does the veil of privacy get 
pulled back?
 Pennsylvania Courts, over the past few years, 
approached discovery of social media in terms 
of whether the “public” material suggests that 
something in the private end might exist; and then 
balance that request against any unreasonable 

embarrassment that could come as a result of 
the disclosure. The most common example 
is the injured plaintiff posting pictures of 
physical activities bringing into question if the 
injuries alleged aren’t as bad as claimed. In those 
situations, courts have allowed access to private 

portions of social media sites where the public 
information merely raises a potential that 
additional relevant evidence may exist.  
   The method of access has varied dependent 

on the facts of each situation, but the access has 
been as wide as ordering one party turn over the 

 As the father of two teenage daughters, I 
was personally forced into the world of Facebook, 
Instagram, Twitter, Vine, and other forms of social 
media more in depth than I ever wanted.  But 
admittedly, as a litigator in the courtroom, knowledge 
and use of social media is an invaluable tool.  As 
the use of social media increases exponentially, so 
does its role in the litigation process. How courts 
throughout the country address social media, 
though, is anything but a settled area of the law.
 Whether a business owner, public servant, 
or someone injured in an accident – your use 
of social media can greatly affect the outcome of 
any legal situation.  Could you be held responsible 
for conduct of your employees on Facebook?  Can 
a custody agreement be revoked due to a tweet on 
Twitter?  Can an injury claim be destroyed by a 
seemingly harmless picture posted on Instagram?  
The answer is potentially yes.  

passwords to the accounts, or allowed unlimited 
access for a period of time to conduct their 
investigation – all with significant or total access 
to all private materials.
 It is important to note, though, that all these 
decisions are at the local level, and the appellate 
courts in Pennsylvania haven’t tackled the issue. 
As a result, the outcome of social media’s role in 
litigation is still very much unsettled and subject 
to change.
 I tell my own kids not to e-mail, text or 
post anything your grandparents would be 
offended or ashamed to see. But the truth is 
that not following that advice could have real 
adverse consequences. What you may believe to 
be a harmless comment or picture now could 
lead to the disclosure of private messages and 
information. We recommend to you that the only 
prudent course of action is to be diligent and 
conservative in your use of social media. 
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Mark Himsworth is now serving on the Advisory 
Council of the PennSuburban Chamber of Commerce.  

h
John Iannozzi recently presented  a seminar before 
45 realtors at Everyhome concerning assessment ap-
peals. In addition, John has been voted 2014 Reader’s 
Choice Awards Best Lawyer and the law firm was voted 
2014 Best Law Office. The contest is sponsored by The 
Reporter, the daily newspaper of Lansdale, Pennsylvania. 
He also was elected Vice President of the Triangle Club 
of Montgomery County Scholarship Board.

h
Steve Lupin is delighted to announce that in April, 
2014, Gavin, his newest grandson, was born to Elyse 
Lupin and Phil Chang.

h
Joseph J. McGrory, Jr. participated as a panelist at a 
presentation to public officials on April 24, 2014 at the 
Plymouth Township municipal building. The purpose of 
the presentation was to discuss the Montgomery County 
Planning Commission’s model sign ordinance. The or- 
dinance provides a comprehensive approach to sign 

regulations by incorporating best practices from  
communities around the country, appropriate federal 
and state statutes, and provisions based on recent  
leading court decisions involving signage.

h
Ed Mullin is pleased to announce that his daughter, 
Lizzy, was graded on (as opposed to wrote on) Villanova 
Law Review and started her MBA classes for her joint 
JD-MBA degree.

h
Merle R. Ochrach was recently appointed Solicitor 
of the Montgomery County Industrial Development 
Authority (MCIDA). In her role as Solicitor, Ms. Ochrach 
will represent the Montgomery County Industrial Devel-
opment Authority in facilitating loan and bond financ-
ing to borrowers throughout Montgomery County and 
representing the Authority in its day to day operations  
pursuant to the Pennsylvania Economic Development Act.

h
Susan Piette has had numerous speaking engage-
ments, including:
• Reducing Inheritance Taxes – What You and Your Heirs 
Should Know to Plan Accordingly, 

• Estate Planning, Pre-nups, Marriage, Contracts to Make  
Mutual Wills and Divorce, 
• Have You Had the ‘Talk’ with Your Parents? 
and many more.

h
Lisa Shearman, in March 2014, was selected to serve 
as a member on the Montgomery County Community 
College Foundation Planned Giving Advisory Council 
and in June, was elected to the Nominating Committee 
of the Pennsylvania Bar Association. 

Additionally, she recently addressed Montgomery 
County Community College faculty, alumni and retir-
ees on the importance of estate planning. Lisa also 
recently spoke at the Annual Conference of The Penn-
sylvania Chapter of the National Association of Legal 
Professionals on the Wills for Heroes program.

h
Carl Weiner is pleased to announce that his son, Scott, 
and Caroline Segal are engaged and planning a June 
2015 wedding. 

h


