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 The Risk of 
   Being Complacent

WEALTH PRESERVATION PLANNING
By Jonathan Samel, Esquire

On January 1st, Congress passed a new federal tax law that contains a permanent estate and 
gift tax exemption, keeping intact the $5 million exemption that was first introduced in 
2011. This exemption is indexed for inflation, and in 2013, an individual can shield $5.25 

million of assets from federal estate and gift taxes. The new law also extended an important 
feature called “portability” which allows a spouse to use his or her deceased spouse’s unused 
exemption. This gives a married couple the potential to protect $10.5 million from federal 
estate and gift tax in 2013. To the extent tax applies, the new law also increases the top 
marginal estate and gift tax rate from 35% to 40%. 
 Although the new tax law may alleviate and simplify planning for federal estate and gift 
taxes, it does not affect the important need to develop a well designed wealth preservation plan 
that (i) will allow you to keep your assets in your family line, (ii) will protect your assets from 
future liabilities and creditor claims, and (iii) will minimize taxes, including income taxes and 
state inheritance taxes.
 Proper planning is particularly significant if you own Marcellus Shale property. Without 
such planning, an unexpected illness, death, lawsuit or a divorce in the family can greatly 
complicate your situation. Lack of well thought provisions in place for managing your property, 
for resolving disputes among family members and for eventually transferring interests in the 
property will likely lead to the unplanned separation or sale of the property. If you don’t begin 
planning as soon as possible, you will have fewer options available to you later. 
 Reviewing your existing wills is highly recommended. Many older wills and other  
estate planning documents set up trusts to maximize the use of the certain federal estate tax 

shelters. Because of changes in the law, the use of such trusts for estate 
tax planning purposes and other tax generated provisions in an old will 

have become obsolete in many cases, and if not updated, may lead to 
unintended consequences. 
 Comprehensive estate planning also includes financial powers of 

attorney and health care powers of attorney. These documents play a 
vital role in assuring that your that family has the ability to  

access your assets, if necessary, and to make health care  
decisions (including end of life decisions) if you become 

unable to do so. Without these documents your family 
may be forced to seek court intervention, and deci-

sions about your assets and well being could be 
made by people you do not know. 

  Retirement planning and long term 
care planning also need consideration. 

Preservation of assets for your fam-
ily is a common goal for most of our 
clients, but don’t overlook your own 

needs in favor of your beneficiaries. 
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Where do you go from here? 
Ask yourself these questions:

Do I know how all my property  
is owned and whom it will pass to  

upon my death?_______________________
Do I know who I have named as the  
primary and back-up beneficiaries  

of my accounts, retirement plans and  
life insurance policies?_______________________

Is the current form of ownership of  
each of my assets and my beneficiary  
designations coordinated with how  

I actually want my assets to be  
distributed in the event of my death  

as expressed in my will?_______________________
What electronic assets do I own?  

What will happen to my online and  
social media accounts after my death? _______________________

Are my estate planning documents  
more than three years old?_______________________

Do I have a financial power of attorney  
and a health care power of attorney?_______________________

When I retire, will I have  
sufficient income from my  

retirement assets?_______________________
If I need long term care,  

do I have sufficient income  
and assets to pay for it?_______________________

 We can sit down and review all of these 
questions with you to assure that proper plan-
ning is in place to meet your needs and goals. 
Wealth preservation planning can involve a 
number of areas of law, including, estate plan-
ning, taxation, business law, litigation, asset 
protection planning, real estate law and di-
vorce law. hRMM&L takes a multi-disciplinary 
approach to wealth preservation planning in-
volving attorneys with expertise in a number 
of different areas of law. Please contact our of-
fice if you have any questions or want to learn 
more about our capabilities in this area. n

Trial Court Refuses to Terminate  
Oil and Gas Lease

By Mark F. Himsworth, Esquire

In the very recent trial court case out of Clear-
field County, Pennsylvania, the trial court 
was asked to weigh in on some of the hot  

issues that have been percolating as a result of 
the boom in oil and natural gas in Pennsylvania. 
 In Caldwell v. Kriebel Resources Co., 
LLC, et al. (Clearfield Co. 2012), the plaintiff 
landowner sought to terminate an oil and gas 
lease based upon various theories: 1) that the 
gas trapped within the Marcellus shale was 
part of the “mineral estate,” and thus was 
not part of the “oil, gas and surface rights” 
transferred by the lease; 2) that the defendant 
oil and gas companies failed to develop the 
Marcellus shale gas; 3) that the oil and gas 
companies breached an “im-
plied duty” to produce gas in 
“paying quantities,” or 4) that 
the intent of the parties was 
to convey the rights to shal-
low gas only, not the gas in 
the deeper Marcellus shale.
 The Court quickly dis-
pensed with the first argument 
finding that the transfer of  
“all gas” rights by the lease  
did just that. There was no 
“reservation” of “minerals rights.” Relying 
upon the well settled Dunham Rule, the 
Court found that the mineral rights do not  
include oil and natural gas rights. 
 With respect to the allegation by the 
plaintiff that the defendants breached the 
lease by failing to develop Marcellus shale 
gas production, the Court pointed out that 
since the lease guaranteed the landowner 
delay rentals, there was no implied duty to 
develop production. Reciting case law, the 
Court found that an implied duty to develop 
the underground resources appropriately 
exists where the only compensation to the 
landowner contemplated in the lease is roy-
alty payments resulting from the extraction 
of the underground resources. Where, how-
ever, the parties have expressly agreed that 
the landowner shall be compensated if the 
lessee does not actively extract the resource, 
then the lessee has no implied obligation to 

engage in extraction activities. Thus, so long 
as the lessee continues to pay the landowner 
for the opportunity to develop and produce 
oil or gas, the lessee need not actually drill 
wells. At the point where the compensation 
ceases due to the expiration of the term of 
the lease, or pursuant to the terms of the 
lease itself, the lessee then has an affirmative 
obligation either to develop and produce the 
oil or gas or terminate the landowner’s con-
tractual obligations. Moreover, in the instant 
case, there was a gas producing well only on 
the landowner’s property. 
 The plaintiff’s argument that breach of 
the implied duty to produce natural gas in 

“paying quantities” under the 
lease was also dismissed by 
the Court, since there was no 
obligation under the explicit 
language of the lease. Spe-
cifically, the phrase in “paying 
quantities” did not exist in the 
lease. Instantly, the lease only 
required that oil or gas be pro-
duced from the property and 
obviously with the producing 

well, that was sufficient. 
 Finally, the Court refused the invitation 
to reform the contract to interpret the term 
“gas” and the “levels of gas.” If the lease says 
“all gas,” it pertains to “all gas,” regardless of 
whether the gas is in a shallow formation or 
in a deeper formation. If the parties intended 
to segregate those, that language would oth-
erwise be in the lease. n


